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This action, after it left the State Court and reached

the Federal tribunals, has had two hearings, in both of

which the facts were before the Court.

These hearings were as follows:

First : The trial of the cause before Judge Hunt re-

sulting in a judgment for the defendant in error, the

order for judgment being hereinafter set forth.
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Second: The hearing of the petition of the Aetna

Indemnity Company for a new trial, which petition was

presented to and argued before Judge Beatty.

The order for judgment made by Judge Hunt after

entitling the Court and cause is as follows:

Plaintiff is entitled to judgment against de-

fendants as prayed for in its complaint, that is for

$3500.00, with interest thereon at the rate of seven

per cent per annum from the date ot the com-
mencement of the suit, December 23rd, 1903.
Plaintiffs evidence sustains the material allega-

tions of its complaint. The defendant Universal
Automobile Company wholly failed to carry out

its contract. The defendant The Aetna Indem-
nity Company became liable by virtue of its con-

tract with the plaintiff, dated October 24th, 1903,
(Exhibit B) as principal to the penal sum men-
tioned in its said contract.

Ehrman vs. Rosenthal et al., 117 Cal. 491.

Moore and Barney vs. Paine, 12 Wendell,

123.

Smith vs. Estate of Steele, 25 Vermont 427,
60 Am. Dec. 276.

I am satisfied that defendant's objections to

the introduction of the secondary evidence admit-

ted are not well founded.

Cross vs. Bell, 34 N. H. 82.

Cooper vs. Cranberry, 33 Miss., 122.

Bartlett vs. Firemen s Fund Ins. Co., jj
Iowa, 155.

Judgment for plaintiff ordered.

WILLIAM H. HUNT, Judge."

Transcript of Record, page 56.
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The petition for new trial will be found at page

no of the Transcript.

Judge Beatty denied the petition for new trial and

his order of denial is as follows

:

" The petition of the Aetna Indemnity Com-
"pany, one of the defendants, for a new trial herein,

"heretofore heard and submitted, being now fully

"considered, and the oral opinion of the Court hav-
"ing been delivered, it is, in accordance therewith,

"ordered that said petition be and hereby is denied,

"and said defendant is allowed an exception to this

"ruling.'
n

In the argument upon the trial of the cause before

Judge Hunt, practically the same argument was pre-

sented by the Aetna Indemnity Company as is now pre-

sented to this Court.

In the argument upon the petition for a new trial,

heard by Judge Beatty, the same argument was pre-

sented and the same authorities cited as are now pre-

sented to this Court.

THE FACTS.

First : The Universal Automobile Company agreed

to manufacture and deliver to the plaintiff certain ma-

chines for an agreed price.

Transcript, page 33.

The execution of the contract stands admitted by the

pleadings.

Transcript, page 39.
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Second: The Aetna Indemnity Company guaran-

teed the performance of the contract.

Transcript, page 36.

The execution of this guaranty stands admitted by

the pleadings.

Transcript, page 39.

Third : The contract has never been fulfilled.

Transcript, page 31.

This fact is admitted by the pleadings.

Transcript, page 39.

Transcript, page 93.

Fourth : The guarantor, viz : the Aetna Indemnity

Company, was fully indemnified by its principal, the

Universal Automobile Company, for any liability un-

der the guaranty.

The evidence upon this point is disclosed in the rec-

ord commencing at page 74 and ending at page 82, and

the attention of the Court is directed particularly to the

following portions of the record, beginning at page 80

and ending at page 83, viz:

(Testimony of E. M. Rosenthal.)

On December 2, 1903, at the request of Mr. Eddy

and the Auto Traction Company, of San Jose, I called

at the office of the Aetna Indemnity Company in the

Hayward Building, in this City. I inquired for the

manager, and a gentleman, whose name I do not know,

came to the counter and told me he was in charge there.

He asked me what I wanted. I told him in relation to
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the bond which the Universal Automobile Company
had given to the Auto Traction Company, of San Jose.

He said, ''That would be in the hands of Mr. Judson

Brusie, our attorney in fact, who has charge of that mat-

ter." I said, "Where is Mr. Brusie?" He said, "He
is not here now. He will be in shortly." I waited a

half an hour and Mr. Brusie came in. I notified Mr.

Brusie that I had come there at the request of the Auto

Traction Company, and that I had just seen General

Hart and made a demand on him for the return of the

money which had been paid by this Auto Traction Com-

pany, and Mr. Eddy, on account of the agreement

which is here in evidence and that I had—I told him

that General Hart of the Universal Automobile Com-

pany, the president and manager, I believe, had stated

that they had not been able to get out the machines. I

told Mr. Brusie that, in behalf of the people I repre-

sented, Mr. Eddy and the Auto Traction Company, thai

the time had elapsed for the completion and delivery of

those vehicles, and we wanted our money, the money

we had paid, together with interest. Mr. Brusie told

me then, "I know nothing about this. I have not seen

General Hart or the Universal Automobile Company,

but if you say that they have not fulfilled their agree-

ment, you are certainly entitled to your money, and wc

will pay it to you, but," he says, "give me a little time to

see General Hart, who is the President of the Universal

Automobile Company, and if it is as you say, the amount

will be paid, because it makes no difference to us; we

have got full security, we are fully indemnified by the
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Universal Automobile Company, but, in justice to Mr.

Hart, I want to see him first and see what explanation

he has to make." I told him that I certainly would

w^ait a couple of days for him, until he could see them,

but we expect to be paid; that the time had gone by for

the completion of those vehicles, and we could not lose

time any longer. I believe I said in there that time was

not mentioned as the essence of the agreement, but we

had now, by this notice to him which I gave him, fixed a

definite time, beyond which they need go ro no more

expense or attempt to do anything further with the

building of the vehicles; that as far as we were con-

cerned, we would not get them. He said, "I will let you

know in a few days." In response to that, I got the

letter, to which I testified before.

Mr. Bowden : Q. After that conversation, did you

receive a letter from the Aetna Indemnity Company?

A. Yes, sir.

Q. Look at this paper and see if this is the letter that

you received from the Aetna people, signed by Mr. J.

C. Brusie subsequently to the date of the conversation

(handing) ?

A. Yes, sir.

Mr. Bowden: This will be offered in evidence in

connection with the testimony of this witness.

Mr. Cotton : It will go in under the same objection.

Mr. Bowden: The particular portion of the letter

is as follows (reading) :

Plaintiff's Exhibit ^'C."
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San Francisco, Dec. 4th, 1903.

Mr. E. M. R'osenthal, Automobile Co., San Jose, Cal.

Dear Sir: Upon conversation with General Hart,

pertaining to your claim under our bond, we are advised

by him that there are certain provisions of the contract,

which will justify them in the delay.

Of course, as long as they feel that way, it is hardly

proper for us even to open up proceedings along that

line, which would be at variance with that position, and

as we are fully protected from any loss, we cannot take

any steps at this time, and whatever remedies you may

seek will have to be along a procedure that you may

decide upon.

Very truly and respectfully yours,

W. A. POWNING COMPANY,
General Agent.

Per Judson C. Brusie.

TESTIMONY OF WILLIAM A. BOWDEN.

William A. Bowden, called for the plaintiff, sworn.

Mr. Rosenthal: Q. Your name is William A.

Bowden?

A. Yes, sir.

Q. You are one of the attorneys for the plaintiff in

this action?

A. I have been such attorney since the case has

been brought into this court.

Q. Do you know Mr. Judson Brusie?

A. Quite well.

Q. Did you have occasion to see Mr. Judson Bru-
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sie during this month?

A. Yes, sir.

Q. You are acquainted with the Universal Auto-

mobile Company, are you not?

A. Well, in so far as my acquaintance with ex-

Attorney General Hart goes, I am.

Q. You knew he was the president of that corpor-

ation. You are acquainted with the Auto-Traction

Company of San Jose?

A. Yes, sir.

Q. And with Mr. A. H. Eddy?

A. Yes, sir.

Q. Do you know, of your own knowledge, whether

the Universal Automobile Company executed and de-

livered its indemnity bond to the Aetna Indemnity Com-

pany?

A. I saw the paper.

Q. You saw the paper?

A. Yes, sir, I saw the document itself. Mr. Brusie

showed it to me.

Q. When did you see it?

A. I think the day we were here last on the trial

of this case; my impression is it was the i ^th of this

month.

Q. The 15th of December, 1904?

A. That is my impression.

Q. Where did you see that document?

A. In Mr. Brusie's office in this city.

Q. Did he show it to you?

A. Yes, sir, he did.
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Q. Will you state to the Court what the document

was?

A. That paper was a bond—was in the form rather

of a bond given by the Universal Automobile Com-

pany to the Aetna Indemnity Company, both being cor-

porations, to protect the Aetna Indemnity Company

against any possible loss or any possible liability that

might be occasioned or caused to them by reason of the

Aetna Indemnity people having given a bond for the

faithful performance of the contract which is the sub-

ject of this action. I think that expresses the matter as

concisely and as clearly as it can be expressed.

Q. Did you read that bond over?

A. I read it in the presence of Mr. Brusie, I will

state further. Judge Rosenthal, that at the time Mr.

Brusie signed a stipulation, which is now a part of the

records of this court, by which he agreed to have that

paper in court at the time of the trial of this case. That

stipulation is on file here. In addition to that he was

also subpoenaed to produce the document at the trial

of the cause, which was then set for the 15th of this

month, but apparently he is not here.

Q. You are an attorney at law and admitted to

practice?

A. Yes, sir.

Q. You are familiar with indemnifying bonds and

other bonds?

A. To a certain extent. I have never seen one

where we had so much trouble with as we have had with

this one; I will say that.
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To the same effect is the testimony of Mr. Eddy,

which will be found at pages 6i, 62, 63 and 64 of the

Transcript.

Fifth : If the notice given by plaintiff to the Aetna

Company (Defendant's Exhibit 3—Transcript page 87)

be treated as a recission under the law, then the Aetna

Company gave its consent to such recission.

This is disclosed by the testimony of Mr. Eddy, who

after detailing his unsuccessful efforts to get either the

machines or the money, tells of his interview with the

Aetna people as follows

:

" Q. Come down to the meat of the proposi-

"tion. Did they consent to a recission of this con-

''tract?

'' A. They did."

Transcript, page 61.

The indemnifying of the guarantor by the principal

is nowhere denied.

The document of indemnity was in possession of

the guarantor; the guarantor had power to produce the

document.

The guarantor, by its general agent and attorney

of record in this case, stipulated in writing to produce

the indemnifying bond at the trial of the action, and

also by process of subpoena, it was ordered to pro-

duce it.

The company refused to keep the stipulation thus

formally made and also disobeyed the subpoena.

Transcript, page 82.

Transcript, pages 79-80.
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THE LAW OF THE CASE.

The defense made by the bonding Company is purely

a technical one. They say in effect: true, we guaran-

teed that the automobiles would be delivered; true,

when we made that guarantee we had been fully in-

demnified by our principal, but because an attempt was

made to change the contract by serving a notice labeled

"recission," we are not bound.

There are two sections of the Civil Code of Califor-

nia, which positively negative this contention. Those

sections are numbered 2819 and 2824, and are as fol-

lows:

2819. A guarantor is exonerated, except so

'far as he may be indemnified by the principal, if

'by any act of the creditor, without the consent of

the guarantor, the original obligation of the prin-

''cipal is altered in any respect, or the remedies, or

'rights of the creditor against the principal in re-

'spect thereto, in any way impaired or suspended."

' 2824. A guarantor, who has been indemni-

'fied by the principal, is liable to the creditor to

'the extent of the indemnity, notwithstanding that

the creditor, without the assent of the guarantor,

'may have modified the contract or released the

'principal."

These two sections were taken almost bodily from

the New York law and the courts of that State, as well

as those of Massachusetts and Vermont have held to the

following rule:
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'' That a surety taking security from his prin-

"cipal, loses his privileges as a surety and becomes

"a trustee for the creditor.

Moore and Barney vs. Paine, 12 Wendell,

page 123.

And the Supreme Court of California, following the

Code sections above quoted and in line with the law of

the older States, has announced the same doctrine.

In the case of Ehrman vs. Rosenthal, reported in 1 17

Cal. Reports at page 491, the Court, speaking through

Justice Henshaw (the quotation being from the top of

page 497) use the following language:

'' It is next insisted that defendants should be

"treated as guarantors of Rosenstein's indebtedness

"to the extent of the $1000, and that Rosenstein,

"the principal, having been released under the

"composition agreement, defendants themselves are

"likewise released. (Civ. Code, Sec. 2819.) But,

"if defendants be treated as guarantors, then they

"are guarantors who have been indemnified by

"their principal, for the Dodge note was not only

"received and discounted by them, but was in fact

"paid at maturity. Section 2824 of the Civil Code

"declares that a guarantor who has been indemni-

"fied by the principal, is liable to the creditors to

"the extent of the indemnity, notwithstanding that

"the creditor, w^ithout the consent of the guarantor,

"may have modified the contract or released the

"principal."
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But even if the law was not so clear, we urge that

the position of the Aetna Company cannot from any

view point be upheld. They say we altered the original

obligation by attempting to rescind. While it is true

that in giving the notices set forth in the Transcript,

the word ^'rescind" is used, it has no place in the notice.

There was nothing to rescind, excepting possibly the ob-

ligation resting upon us to receive the machines.

And the evidence discloses the reasons for the giv-

ing of this notice. We quote from the testimony of Mr.

Eddy, pages 65 and 66 of the Transcript, as follows

:

Q. Was anything further said then than what you

have stated, with reference to why you wished to rescind

the contract or not to receive the machines?

A. I had a considerable conversation with them

relative to the use that we were going to put the auto-

mobiles to, and, among other things, I told them we had

entered into a contract with a big firm in San Jose for

the delivery of these goods; that on account of their de-

lay in building the automobiles, it would be impossible

for us to get the contract; that the contract had been

rescinded, and that we had no use for these automobiles

unless we could get them that day, the first of December.

Q. You never did get the automobiles?

A. They never even started to make them.

Q. Did you ever get a dollar back that you put up?

A. Not a dollar.

CROSS-EXAMINATION.

Mr. Cotton: Q. With whom was that, that you

had the conversation in relation to the rescinding of the

contract?
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A. The manager of the Aetna Indemnity Co.

Q. You do not know his name?

A. I do not. I never met the man but once be-

fore, and only for a moment. I presume I could recog-

nize him if I saw him, but I am not certain as to that.

Q. What did you say to him was the reason you

desired to rescind the contract?

A. Our contract that we had with the people

at San Jose had been canceled on account of the delay in

delivering the automobiles, and we had no use for them.

The fact of the matter was that the very reason I told

him that, was because there was no disposition for the

Universal Automobile Company to deliver them. They

lied to us from the commencement until they got

through.

The only purpose the notice could serve and the

only purpose it did serve was to say to the contracting

party and its indemnified guarantor in effect as fol-

lows: ''You need not send the machines—your time is

"up—because of your delay our contracts with others

"are lost—You ought not keep the machines and the

"coin, too—please give us back our money."
The contention of plaintif^f in error of lack of finding

upon the issue made by the allegation in the answer of

an alleged recission finds no support in the record.

The court did find upon such issue and the finding

is in the exact form as contended by appellant.

Page 21 of Counsel's brief points out the alleged

error.

Page 40 of the Transcript shows the pleading where

the issue of recission is raised.



15

Pages 49, 50 and 51 of the Transcript show the find-

ing.

True, in the answer the pleader says that the de-

fendant in error 'Svholly and absolutely rescinded the

agreement" and he then goes on to relate the manner

of recission.

Transcript, page 40.

The Court found the facts upon which the alleged

recission was based and concluded as a matter of law

that upon all the facts there was no actual recission in

law.

While upon this point it will be observed that the

allegation relating to the alleged recission and the man-

ner in which it is claimed to have been made, are not

denied.

Under such conditions the law in California is well

settled, that facts so alleged and undenied will be treat-

ed as found.

Lambert vs. Lambert, Cal. Appellate Deci-

sions of June 14, 1905. Page 575.

There the Court say

:

" Facts admitted by the pleadings should be

"treated as 'found.' if the Court finds adversely to

"the admission, such findings should be disregard-

"ed in determining the question whether the proper
"conclusion of law was drawn from the facts found
"and admitted by the pleadings. (In re Doyle, 73
"Cal. 570; Ortega vs. Cordero, 88 Cal. 226.)"

But the question as to whether the findings are com-

plete cannot, under the rule of the trial Court, be raised.

No request was ever made for findings.
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The rule referred to is as follows

:

Rule 62.—Findings: In actions at law in

which a jury has been waived as provided by the

Act of Congress, it shall be in the discretion of

the Court to make special findings of fact upon
the issues raised by the pleadings. Ordinarily,

the Court will make such findings on request of

either party, if such request be made on or before

the submission of the cause for decision. Where
such request is made and granted, no judgment
shall be entered until the findings shall have been
signed and filed or waived as hereinafter pro-

vided; but the rendition of the decision or opin-

ion shall be deemed and considered, and shall be

entered by the clerk, as merely a preliminary or-

der for judgment. The counsel for the losing

party shall prepare a draft of the findings, and
shall serve such draft upon the opposite party

within five days after receiving written notice of

the decision, and shall thereupon deliver said

draft to the clerk for the Judge, who shall as soon

as practicable thereafter designate a time for the

settlement of the findings, of which the clerk shall

notify the parties. When such draft is presented

to the Judge, the successful party may present

such amendments or additions to the proposed

findings as he may desire, and the whole shall be

settled by the Judge."

When the findings have been settled, they shall

be engrossed by the losing party within five days

after such settlement, and shall be signed and filed.

If the losing party shall fail to serve his draft

findings and deliver the same to the clerk as afore-

said within the time above specified, the right to

special findings shall be deemed to have been

waived, and the judgment may be entered with-

out further proceedings upon the request of any

party, or by the clerk without any such request.

The periods above specified will not be extended.
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" Special findings must be of the ultimate facts

"in issue, as distinguished from conclusions of law
"on the one hand, and mere evidence on the other,

"and must cover all the material issues raised by
"the pleadings."

Supplementing this, we have the memoranda and

order of Judge Hunt relating to the findings, which is

as follows

:

Department of Justice,

United States District Court,

Montana.

Butte, Montana, April 4, 1905.

Col. Southard Hofifman,

Clerk U. S . Circuit Court,

San Francisco, Cal.

Dear Sir:

I herewith return to you all the papers in the

case of Auto Traction Company of San Jose, v.

Universal Automobile Company, et al., which you
forwarded me in your letter dated March 29, last.

I distinctly remember that there was no re-

quest whatsoever, on the part of counsel for either

party for findings of fact. If there had been I

would have directed such findings to be presented

to me. I am strongly inclined to believe that the

court would be justified in declining to make them
at this time, even if authority existed to extend

the time in which proofs for findings should have
been presented. The rule, 62, does not seem to

contemplate the extension of time.

I have, however, sent the findings proposed
by the plaintiff, believing them to be proper and
in accordance with my recollection of the plead-

ings and facts. In making these findings, how-
ever, I do not wish to be understood as preclud-
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a

a

a

ing the plaintiff from saving the questions of prac-
tice presented by his "Objections to Defendant's
proposed findings, and copy of rule," filed March
25, 1905.

Respectfully,

WILLIAM H. HUNT,
"

District Judge."

And in conclusion we urge upon the Court that this

is a plain case of an unmerited and frivolous appeal and

should be dealt with by this Court by an award to de-

fendant in error of substantial damages.

Section 957 of the Code of Civil Procedure of Cal-

ifornia provides as follows

:

" When it appears to the Appellate Court that

"the appeal was made for delay, it may add to the

"cost such damages as may be just."

And the Supreme Court of the United States in a re-

cent decision awarded damages in a similar case.

It appears from the press dispatches, which are the

only information yet at hand, that Mrs. Genevieve H.

Mathew brought suit in the Missouri courts against the

Wabash Railroad to recover $40,000 damages for in-

juries received while in one of the defendant's cars at

Excelsior Springs, Missouri, in 1899. The Supreme

Court of Missouri affirmed the Court below and the

case was appealed to the United States Supreme Court.

The court in affirming the judgment in the case, de-

clared the railroad company's appeal to be frivolous,

and ten per cent, additional damages was added to the

amount originally awarded. This was done under the

rule of court that "where a writ of error shall delay pro-
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ceedings on the judgment of an inferior court, and shall

appear to have been sued out merely for the purpose

of delay, additional damages shall be assessed at the rate

of not to exceed ten per cent."

It is therefore respectfully submitted that the de-

cision of the Court below be upheld and that in addition

to the judgment there rendered there be added substan-

tial damages.

WILLIAM A. BOWDEN,
Attorney for Defendant in Error.




